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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar, Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9 he
Serv:ce Tax Rules 1994 and Shall be accompany ed by a copy of the ord




service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(i) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall

be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (O10) to apply to the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4, zﬁma@,mmawwmmmm(mmmmaﬁ;mﬁ
head 391G Q_;Waiﬁfﬁ?lﬂ, ?RBRH?THRT3Q$$WW(W—Q) IRYforer 08Y(08Y Y HEAT
Ry) faslich: of.0¢.30%Y St &y R arffovaa, ¢’y I &RT ¢3 & 3aerd AarHT HI aﬁmﬁmé%,
mﬁﬁaaﬁﬂéqj-uﬂmmm%,aaﬁ%wm%aﬁaﬁamﬁaﬁmﬁmﬁa&

Tfer 2 08 TIT A ARAF A

Wmawuéﬂama?aiaﬂamﬁmmgﬁ"ﬁﬁmanﬁm%-
(i) gt 11 & & 3fadad uilRa @A
(ii) Jderite ST @Y o I e TR
(iif) ﬁaﬂtmﬁmﬁ%ﬁwsmmwm
& maaﬁwﬁ?samﬁmﬂmﬁﬁﬁﬂ(#.z)mﬂﬂ,zoma; IR @ qd falT
mqﬁaﬁﬂ:mﬁaﬂﬁﬁﬂwsﬁﬁuﬁ 37fYeT Y FIT9L oTel g1aT |

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending pefore any appellate authority prior to the commencement of the

Finance (No.2) Act, 2014.
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ORDER IN APPEAL

The below mentioned appeals have been filed against rejection of refund, the details

of which are as follows:

Sr. | Name of the appellant Impugned OO & date Impugned OIO | Amount of | Appeal No.
No. issued by refund
rejected
| GST-06/Refund/ 956989 V2(ST)166 /North
26/AC/RIM/ibaset/ 18-19 /Appeals/2018-19

dated 30.8.18

iBASEt India Software

2 Private Limited GST-06/Refund/ Assistant 1088016 V2(ST)167 /North
TVALE e 26/AC/RIM/ibaset/ 18-19 | Commissioner, (Appeals/2018-13
Corporate House No. 5 A

10/3. 11/3 & 11/4 dated 31.8.18 Division VI,
3 }\I Sola B 'd, GST-06/Refund/ - CGST, : 697607 V2(ST)168 /North
I;o0la SLeEs 28/AC/RIM/ibaset/ 18-19 | Ahmedabad North /Appeals/2018-19

SG Road, Thaltej, dated 31.8.18 Commissionerate.
Ahmedabad 380 054. =

4 GST-06/Refund/ ' 536015 V2(5T)169/ North
29/AC/RIM/ibaset/ 18-19 /Appeals/2018-19

dated 31.8.18

Since the issue involved in the aforementioned four appeals is similar, [ am taking it up for decision

vide this common OIA.

2 Briefly, the issue involved is that the appellant filed four refund claims for the
periods July, 2016 to September 2016, October 2016 to December 2016, April 2017 to June 2017and
January 2017 to March 2017, under notification No. 27/2012-CE(NT) dated 18.6.2012, in respect of

service tax paid on input services used in output services, exported without payment of service tax.

3; On scrutiny of the refund claim, as discrepancies were noticed, the same was
communicated and further show cause notices, were issued. Later on, the adjudicating authority, vide
the aforementioned impugned OIO, rejected the refund on the grounds that the appellant in the
present case is merely an establishment of a distinct person in accordance with item (b) of
explanation (3) of clause (44) of section 65B of the Finance Act, 1944; that the service fails to qualify
as ‘export of service’ in as much as the claimant fails to comply with the provisions of Rule 6A(1) of
the Service Tax Rules, 1994; that the appellant is not providing any service and is merely working as
a back office of IBASEt Inc, USA; that the appellant is entirely dependent on finances provided by
the iBASEt Inc USA; that its morality-is entirely contingent upon the will and pleasure of iIBASEt
Inc., USA.

4. Feeling aggrieved, the appellant has filed this appeal raising the following averments
in all the appeals:

e that the adjudicating authority has not raised any concerns regarding points A, B, C,D,E,G and H of
the notice & therefore these issues are not in dispute;

e that both the appellant and iBASEt Inc. USA, are separate legal entities incorporated in different
countries under different legislations;

o that the financial statements of both the appellant and iBASEt Inc. USA. are maintained separately at
the respective registered offices: that the place of provisions is the location of the service receiver:

o that nothing in the agreement will create a partnership, joint venture or agency relationship between
the parties:

o that consideration for the services is computed as per the a0[E€111,)11-m"a6Q\Id’ll1(,e with the Income
Tax transfer pricing regulations; m’ﬁ ;

e that they are not a branch office of iBASEt India; "'. R N

e that holding a meeting of the appellant at the address of iBAS HHF USA doé‘S"lfél\me(m that both the
companies are same; Q) /L t }
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e that section 173 of the Companies Act, 2013 read with Rule 3 of the Companies (Meeting of Board
and its Powers)Rules, 2014, clearly depicts the companies are not debarred from holding board
meetings outside India; i

e that the Board meeting was held at the address of iBASEt Inc., should not lead one to an assumption
that both the companies are the same; that they are separate legal entity under the respective applicable
laws of the country and they maintain separate books of account and file separate returns under the
respective country;

o that the bills were raised on iBASEt Inc., USA after following the rules and requirements of Transfer
Pricing regulations of the Income Tax Act, 1961;

e that merely indicating the costing on the invoice does not mean that it is not a service but a
reimbursement; that reimbursements do not have a margin; that if such receipt were merely
reimbursements the appellant would not receive any mark up on such amounts: that the mark up
represents the professional fees of the appellant and that it is providing services on his own account;

o that they would like to rely on the case of Tandus Flooring India P Ltd [WP No. 57422/2013]
GoDaddy India Web Services P [Ruling no. AAR/ST/08/2016 dated 4.3.2016, Nihilent Technologies
[2017(47) STR 53];

e that the impugned OIO has been passed on the basis of letter issued by the pre-audit department.

3. Personal hearing in all these appeals was held on 29.1.2019, wherein Ms. Khushboo
Kundalia and Shri Hitesh Mundra, both CAs, appeared on behalf of the appellant and reiterated the
grounds of appeal. The Learned CA further relied on the case of Tandus Flooring India Private
Limited [2014(33) STR 33(AAR)], which was in their favour. It was further stated that as per the
Income Tax Regulation, transfer pricing is to be cost + 18%. She also submitted copy of IT provision
and further submitted a sample of invoice issued, to drive home the point that the invoices have been

issued from India.

6. I have gone through the facts of the case, the grounds. the oral averments raised during
the course of personal hearing. The primary question to be decided is whether the appellant, is

eligible for refund or otherwise.

Tir I have already mentioned in para 3 supra, the reasons on which the adjudicating
authority rejected the refund. So first it needs to be examined whether the appellant fails to comply
with the provisions of Rule 6A(1) of the Service Tax Rules, 1994. as held by the adjudicating
authority or otherwise. Now, Rule 6A(1) of the Service Tax Rules, 1994, states as follows:

6A. Export of services.-

(1) The provision of any service provided or agreed to be provided shall be treated as export of
service when,-

(a) the provider of service is located in the taxable territory,

(b) the recipient of service is located outside India,

(c) the service is not a service specified in the section 66D of the Act,

(d) the place of provision of the service is outside India,

(e) the payment for such service has been received by the provider of service in convertible foreign
exchange, and

(f) the provider of service and recipient of service are not merely establishments of a distinct person in
accordance with item (b) of Explanation 3 of clause (44) of section 63B of the Act

(2) Where any service is exported, the Central Government may, by notification, grant rebate of
service tax or duty paid on inpul services or inputs, as the case may be, used in providing such service
and the rebate shall be allowed subject 1o such safeguards, conditions and limitations, as may be
specified, by the Central Government, by notification.

Further, service is defined under the Finance Act, 1994, as follows:

Section [65B.Interpretations.— In this Chapier, unless the context otherwise requires,—
P o . N :
(44) “service” means any activity carried out by a person for anotheyjo € fem‘f);s,ﬂcmd includes

. - e G
a declared service, but shall not include— Bas
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(a) an activity which constitutes merely,—

(i) a transfer of title in goods or immovable property, by way of sale, gifi or in any other manner: or
(ii) such transfer, delivery or supply of any goods which is deemed to be a sale within the meaning of
clause (294) of article 366 of the Constitution; or
(iii) a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the course of or in relation to his
employment;

(c) fees taken in any Court or tribunal established under any law for the time being in force.

Explanation 1 . — For the removal of doubts, it is hereby declared that nothing contained in this
clause shall apply to,—

(A) the functions performed by the Members of Parliament, Members of State Legislative, Members of
Panchayats, Members of Municipalities and Members of other local authorities who receive any
consideration in performing the functions of that office as such member, or

(B) the duties performed by any person who holds any post in pursuance of the provisions of the
Constitution in that capacity; or

(C) the duties performed by any person as a Chairperson or a Member or a Director in a body
established by the Central Government or State Governments or local authority and who is not
deemed as an employee before the conmencement of this section.

‘Explanation 2. - For the purposes of this clause, the expression “(ransaction in money or actionable
claim” shall not include —

(i) any activity relating to use of money or its conversion by cash or by any other mode, from one
form, currency or.denomination, to another form, currency or denomination for which a separate
consideration is charged;

(ii) any activity carried out, for a consideration, in relation to, or for facilitation of, a transaction in
money or actionable claim, including the activity carried out —

(a) by a lottery distributor or selling agent on behalf of the State Government, in relation 1o
promotion, marketing, organising, selling of lottery or facilitating in 7 organising lottery of any kind,
in any other manner, in accordance with the provisions of the Loiteries (Regulation) Act, 1998..
(Finance Act 2016)

(b) by a foreman of chit fund for conducting or organising a chit in any manner.;

Explanation 3. — For the purposes of this Chapter,—

(a) an unincorporated association or a body of persons, as the case may be, and a member thereof
shall be treated as distinct persons;

(b) an establishment of a person in the taxable territory und any of his other establishment in a non-
taxable territory shall be treated as establishments of distinct persons.

Explanation 4. — A person carrying on a business through a branch or agency or representational
office in any territory shall be treated as having an establishment in that territory;

The adjudicating authority, as is evident, rejected the refunds on the grounds that the appellant i the
present case is merely an establishment of a distinct person and hence in accordance with item (b) of
explanation (3) of clause (44) of section 65B of the Finance Act, 1944 the service failed to qualify as
‘export of service’ in terms of Rule 6A(1) of the Service Tax Rules, 1994, The adjudicating
authority, further held that the appellant is not providing any service and is merely working as a back
office of IBASELt Inc, USA, and that the appellant is entirely dependent on finances provided by the
iBASEt Inc USA and that its morality is entirely contingent upon the will and pleasure of IBASEt
Inc., USA. The appellant on the other hand contends that both they and iBASEt Inc., USA are
separate legal entities incorporated in different countries under different legislations; that their
financial statements are maintained separately; that consideration for the services is computed as per
the agreement in accordance with the Income tax transfer pricing regulations: that they are not a
branch office of iBASEt India; that holding a meeting of the appellant at the address of iBASEt Inc.,
USA does not mean that both the companies are same; that the bills were I'ﬂiuisﬁt_]s-dég;t_LiBASEt Inc., USA
after following the rules and requirements of Transfer Pricing regu}‘t\iﬁ;“bfilf{?dnt‘ome Tax Act,
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reimbursement; that reimbursements do not have a margin; that if such receipt were merely *
reimbursements the appellant would not receive any mark up on such amounts: that the mark u»

represents the professional fees of the appellant and that it is providing services on his own account.

8. The bone of contention in this case is Rule 6 A(1)(f) of the Service Tax Rules, 1994 read
with explanation 3(b) of Section 65B(44) of the Finance Act, 1994. Rule 6A(f) of the rules, ibid, state that

any service provided or agreed to be provided shall be treated as export of service when the provider of service

and recipient of service are not merely establishments of a distinct person in accordance with explanation 3(b)

of Section 65B(44) of the Finance Act, 1994. The said explanation goes on to state that an establishment of a

person in the taxable territory and any of his other establishment in a non taxable territory shall be treated as

establishments of distinct persons.

9.. The appellant has relied upon the case law of Tandus Flooring India P Ltd [2014(33) STR
33(AAR)] and [2015(39) STR 424], Godaddy India Web services P Ltd [2016(46) STR 808] and Nilhent
Technologies P Ltd [2017(47) STR 53]. In the case before the Authority for Advance Rulings, New Delhi,
[Tandus Flooring India P Ltd [2014(33) STR 33(AAR)]], the authority, in a similar matter, held as follows:

“4. ......Interms of Place of Provision of Service Rules, 2012, the place of provision of Service

Rules, 2012, the place of provision of service is outside India. The applicant would be receiving

payment in convertible foreign exchange. The applicants as well as the recipients of service are .
independent legal entities and not merely establishments of a distinct person as evidenced by the
certificates of incorporation under the respective laws, copies of which have been furnished by

them. Consequently, the bar under clause (f) above, would not apply to their case. Therefore,

according to them the case meels the requirements of Rule 64 of the rules and the answer (o

Question No. 2 is in the affirmative.

7. We also hold that the provisions of Rule 64 of the Service Tax Rules, 1994, are satisfied in this
case and therefore this would be a case of export of service.”

10. The appellant in para 15 of the grounds of appeal, has stated that they are located in
Ahmedabad Gujarat State, and are registered as a Private Limited Company, incorporated under the
Companies Act, 1956 of India, while iIBASEt Inc., is located at Foothill Ranch. CA and is a company
incorporated under the laws of the United States of America. Hence, the conditions stipulated under
Rule 6A of the Service Tax Rules, 1994 are satisfied and therefore this would be a case of export of .
service. The appellants have also produced before me the certificate of incorporation of iBASELt Inc.,
USA and their incorporation certificate issued by RoC, Ahmedabad. [ know that the judgement
quoted above is one which is delivered by the Authority for Advance Rulings. However, I am only
adopting the principle enunciated vide the aforementioned judgement, which in any case would apply

to the present dispute, owing to the facts being similar.

{5 In view of the foregoing, the rejection of refund by the adjudicating authority on the
grounds that the appellant had failed to comply with the provisions of Rule 6A(1)(f) of the Service Tax
Rules, 1994 read with explanation 3(b) of Section 65B(44) of the Finance Act, 1994, and that the service

fails to qualify as ‘export of service’, is not tenable. The appeal is—-therefore allowed with

consequential relief if any.
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12. The appeals filed by the appellant stands disposed of in above terms. ( )
~ Aﬁ P

Date :24.1.2019

Attested

»

(Vin ukose)

Superintendent (Appeal),
Central Tax, %*
Ahmedabad.

By RPAD.

. To,

iBASEt India Software

Private Limited ,

Corporate House No. 10/3, 11/3 & 11/4,
Nr. Sola Bridge,

SG Road, Thaltej,

Ahmedabad 380 054.

|.  The Chief Commissioner, Central Tax, Ahmedabad Zone .

2. The Principal Commissioner, Central Tax, Ahmedabad North Commissionerate.

3. The Assistant Commissioner, Central Tax Division- VI, Ahmedabad North Commissionerate.
4. The Assistant Commissioner, System, Central Tax, Ahmedabad North Commissionerate.

: Guard File.
6. P.A.
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